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A.

STATEMENT OF THE CASE
1.

Nature of the Case

This is a breach of contract dispute. As more fully described below, Equitable Investment,
LLC ("Equitable") entered into a contract with Spokane Structures, Inc. ("Spokane Structures") for
the design and preparation of draft plans necessary to remodel an office building (hereinafter
"project"). Once completed, the draft plans would be reviewed by Equitable and Spokane Structures
to determine a final design plan and final construction cost not to exceed a specified cost ceiling.
Spokane Structures submitted draft plans that exceeded the agreed upon cost ceiling.
Consequently, Equitable elected not to proceed with the project. From that, Plaintiff filed suit,
alleging breach of contract and various alternative equitable claims.
Defendant subsequently moved for summary dismissal of Plaintiff's claims. Plaintiff now
appeals the trial court's order granting summary judgment.

2.

Course of Proceedings

Spokane Structures filed suit against Equitable on June 7, 2007, alleging breach of contract
(specific performance), breach of contract (money damage), unjust enrichment/restitution, contract
implied-in-fact, and promissory estoppel. (R. 012-018.) Equitable timely answered the Complaint.
On February 12, 2008, Defendant filed a Motion for Summary Judgment and accompanying
Memorandum and Points and Authorities in Support of its Motion for Summary Judgment. (R. 044054.) Equitable's motion asked the trial court to rule, as a matter of law, that Equitable was not
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required under the clear, unambiguous language of the contract to proceed with construction of the
project after receiving Spokane Structures's over budget draft plans. (R. 046-054.) In support of
its motion, Defendant offered a copy of the contract, a copy of the proposed draft plans and work
order contract prepared by Spokane Structures, and excerpts from the deposition of Linda Tomblin,
managing member of Equitable. (R. 029.)
Plaintiff timely opposed Equitable's Motion for Summary Judgment, agreeing that the parties
had entered into a contract but arguing that the trial court must first determine whether the contract
was unambiguous and enforceable. (R. 061-071.) Plaintiff further argued that genuine issues of fact
relating to interpretation of the cost ceiling provision and Equitable' s ability to decline to proceed
with construction precluded summary judgment. (Id.) In addition to the materials offered by
Defendant, Plaintiff offered the affidavit of Robert Lewis, president of Spokane Structures, and
deposition excerpts from the deposition of Bart Kleng, a loan officer with Mountain West Bank. (R.
072-078; 172-182.)
On March 21, 2008, following oral argument from counsel, the trial granted summary
judgment in favor of Defendant. (R. 192-202.) Plaintiff now appeals that order. (R. 240-242.)

B.

CONCISE STATEMENT OF RELEVANT FACTS
In early 2006, Linda Tomblin, managing member of Equitable, approached Spokane

Structures about remodeling an office building. (R. 073). Spokane Structures prepared a contract
entitled "Build/Design Agreement" that it had used in previous projects. (Id.) Equitable requested
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inclusion of a construction cost ceiling provision. (Id.) Spokane Structures agreed to the provision.
(Id.) On September 28, 2006, the parties executed the contract (R. 085.) Thus, the contract is the

undisputed centerpiece of this dispute.
The contract provided that Spokane Structures would "design, engineer, and draft plans in
preparation of all documents/drawings required to enable the owner and contractor to agree on a final
design and cost of construction to be performed." (R. 085.) The drawings were required to contain
nine specified items of information, be acceptable to the City of Hayden Building Department, and
result in a final cost of construction "not to exceed $605,000.00, which includes all costs associated
with construction, including overhead and profit." (R. 085.)
The contract authorized written change orders to the project once construction was underway.
(R. 085.)

Equitable tendered $2,500.00 as consideration for the draft plans. (Id.) Construction was
contingent upon Equitable obtaining financing. (Id.) In the event Equitable could not obtain
financing for the project, it agreed to pay Spokane Structures another $2,500.00. (Id.)
On March 16, 2007, after numerous communications between the parties changing the
design, Spokane Structures submitted draft plans (R. 150-158) and a work order contract (R. 075)
contemplating construction costs of $644,092.00. When Equitable declined to sign the contract to
commence construction, suit followed. In its Complaint, Plaintiff does not allege the contract is
ambiguous, but rather, that Equitable breached an "enforceable contract." (R. 013.)

-3-

C.

ISSUES PRESENTED ON APPEAL
1.

D.

Did the trial court properly grant Defendant's Motion for Summary Judgment?

STANDARD OF REVIEW

In an appeal from an order of summary judgment, the appellate court's standard of review
is the same as the standard used by the trial court. Disputed facts should be construed in favor of the
non-moving party, and all reasonable inferences that can be drawn from the record are to be drawn
in favor of the non-moving party. Summary judgment is appropriate if the pleadings, depositions,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law. The court
exercises free review over questions of law. Dorea Enterprise, Inc. v. City of Blackfoot, 144 Idaho
422, 163 P.3d 211, (S.Ct., 2007); Chapin v. Linden, 144 Idaho 393, 162 P.3d 772 (S.Ct., 2007).

E.

ARGUMENT IN RESPONSE
Plaintiff offers overlapping arguments in support of its position that the trial court erred in

granting summary judgment. Defendant has attempted to collapse Plaintiff's arguments to the
following: (1) that the cost ceiling provision is ambiguous as to whether it excuses Equitable from
going forward with the project (App. Br. at 9); (2) that the contract is unenforceable because it does
not obligate Equitable to perform (id. at 15); (3) that Plaintiff is entitled to equitable relief because
it is otherwise left without a remedy (id. at 20); and (4) that the trial court failed to grant all reasonable
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inferences in favor of the non-moving party (id. at 20-37). Defendant will address each of Plaintiff's
arguments in tum.

1.

Under the unambiguous terms of the contract, Equitable was excused from
going forward with the project.

It has long be held that any ambiguities in a contract are to be construed against the drafter.

Moore v. Omnicare, Inc., 141 Idaho 809, 816, 118 P.2d 141 (2005); Big Butte Ranch v. Grismick, 91
Idaho 6, 10, 415 P.2d 8 (1966); Morgan v. Firestone & Rubber Co., 68 Idaho 506, 201 P.2d 976
(1948); Stone v. Bradshaw, 64 Idaho 152, 128 P.2d 844 (1942). Whether a contract is ambiguous is
a question of law to be determined from the express language of the contract, without resort to
extrinsic evidence. Rath v. Managed Health Network, Inc., 123 Idaho 30, 31, 844 P.2d 12, 13 (1992);

Jones v. Mountain States Tel. & Tel. Co., 105 Idaho 520,528,670 P.2d 1305, 1313 (1983) (citing
Juker v. American Livestock Co., 102 Idaho 644,637 P.2d 792 (1981)).
To determine whether a contract is ambiguous, the court must view the agreement as a whole
in order to understand the intent of the parties at the time of contracting. Pinehaven Planning Bd. v.

Brooks, 138 Idaho 826, 829, 70 P.3d 664, 667 (2003). A contractual provision will be found
ambiguous if it is reasonably subject to conflicting interpretations. Lavey v. Regence Blue Shield, 139
Idaho 37, 46, 72 P.3d 877, 886 (2003). However, ambiguity is not established merely because a party
offers a different interpretation to the court. Rim View Trout Co. v. Higginson, 121 Idaho 819, 823,
829 P.2d 848, 852 (1992).
Here, the "Build/Design Agreement" provides in relevant part:
Spokane Structures, Inc. agrees to design, engineer, and draft plans
in preparation of all documents/drawings required to enable the
-5-

owner and contract to agree on a final design and cost of
construction to be performed. As a minimum the drawings to be
prepared should include: ...

*

*

*

A final cost of construction will be provided upon completion of the
plans and approval from the City of Hayden Building Department.
The cost of construction is not to exceed $605,000.00, which
includes all costs associated with construction, including overhead
and profit. Change orders will be handle [sic] in writing only, and
billed at cost or changes plus 20% for profit and overhead.

*

*

*

This agreement is contingent upon the owners getting financing.
Should financing not be obtained Spokane Structures, Inc. will be
paid $5,000.00 for the plans. A $2,500.00 retainer is required at
signing of this agreement.
(R. 085) (Emphasis added.)
Taken together, the three sections of the contract explain what might be characterized as
two phases to the project. In phase one, in return for $2,500.00 in consideration, Spokane Structures
agreed to prepare draft plans containing nine specified items of information, including site and location
plans, building foundation plan, and building floor plans, to name but a few. Phase two consisted of
the parties reaching an agreement on the final design and cost of construction, with construction to
commence sometime thereafter if Equitable obtained financing. The contract expressly provided that
the cost of construction was not to exceed $605,000.00, "which includes all costs associated with
construction, including overhead and profit." (R. 085.)
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After a series of back-and-forth e-mails relating primarily to modifying building aesthetics,
Spokane Structures submitted its proposed draft plans. The plans called for construction costs that
exceeded the $605,000.00 ceiling.
In its summary judgment motion, Equitable argued that the cost ceiling represented a condition
precedent because it was an event not certain to occur, but which must occur, before further obligations
were triggered. See Steiner v. Ziegler Tamura Ltd., Co., 138 Idaho 238, 242, 61 P.3d 595, 599 (2002)
(citing World Wide Lease,Inc. v. Woodworth, 111 Idaho 880,887, 728 P.2d 769, 776 (App.Ct. 1986));

Mecham v. Nelson, 92 Idaho 783,787,451 P.2d 529,533 (1969). The trial court agreed that Equitable
was excused from going forward with the project, but for different reasons.
The trial court concluded that the September 28, 2006, contract was not ambiguous in that it
memorialized the parties' intention "to work in the direction for the purposes of trying to agree on a
final decision and cost construction to be performed." (R. 199-200); see also Rutter v. McLaughlin,
101 Idaho 292, 612 P.2d 135 (1980) (the primary aim in interpreting all contracts is to ascertain the
mutual intent of the parties at the time their contract was made); USA Fertilizer v. Idaho First Nat.

Bank, 120 Idaho 271,273, 815 P.2d 469,471 (Ct.App., 1991) (holding in part that the intention of the
parties should be ascertained from the language of the agreement, as the words used by the parties are
deemed the best evidence of their intent). Where the court detertnines that the parties' intention is clear
from the language of the contract, its interpretation and legal effect are to be resolved by the court as
a matter of law. Luzar v. Western Sur. Co., 107 Idaho 693,692 P.2d 337 (1984).
Paraphrasing the trial court's ruling, the contract amounted to an agreement to agree because
the clear intent of the parties, as interpreted by the unambiguous language of the contract, was to enter
-7-

into a subsequent final agreement. This position is proved by the fact that Spokane Structures tendered
a second contract simultaneously with the proposed draft plans. (R. 032; 080-084.) The second
contract sought to commence construction as contemplated in the draft plans. Equitable declined to
sign the contract, arguing the draft plans resulted in construction costs in excess of the cost ceiling.
Since the parties could not reach agreement, Equitable was entitled to walk away from the project.

2.

Agreement was a condition precedent to triggering further obligation from
Equitable

The essence of the theory underlying Equitable's summary judgment motion was that failure
to reach an agreement as to a final cost of construction was fatal to proceeding with the project.
Plaintiff argues that Equitable was required to proceed with construction because otherwise Equitable
had no obligations, rendering the contract unenforceable. This argument ignores the plain language
of Spokane Structures' s contract, and seeks to impose an obligation upon Equitable independent of
the condition precedent.
The contract unambiguously required, as a condition precedent to commencing construction,
agreement between Equitable and Spokane Structures as to the final design and cost of construction.
Where Equitable relied upon this condition precedent and elected not to proceed with the project,
there remains a contract but there can be no breach. Mecham v. Nelson, 92 Idaho 783,787,451 P.2d
529,533 (1969); McKinn v. Holley, 86 Idaho 186,384 P.2d 229 (1963). Plaintiff's argument also fails
to recognize the mutuality of the condition precedent. Absent a subsequent agreement, neither party
was obliged to perform.
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3.

Where Equitable did not breach the contract, Plaintiff is not entitled to
equitable relief.

In addition to breach of contract, Plaintiff pied several alternative equitable theories. The trial
court ruled that Spokane Structures was not entitled to equitable relief because Equitable did not
breach the contract. (R. 200.) The trial court's ruling shows deference to the longstanding rule that
a party is not entitled to equitable relief where there is an express contract, as the contract provides an
adequate remedy in Jaw. Rich v. Braxton, 158 U.S. 375,406, 15 S.Ct. 1006, 1017 (1895); Thomas v.
Campbell, 107 Idaho 398,405,690 P.2d 333,340 (1984) ("Equitable claims will not be considered

when an adequate legal remedy is available."); In re Estate of Boyd, 134 Idaho 669, 673, 8 P.3d 664,
668 (2000) (holding·that when parties enter into an express contract, a claim based upon equity is not
allowed because the contract precludes enforcement of equitable claims); Iron Development v. Quality
Design Sys., 138 Idaho 487,492, 65 P.3d 509 (2003).

4.

The trial court analysis of the evidence was proper.

Plaintiff argues that the trial court's grant of summary judgment was improper because there
is a dispute between the parties as to the meaning of the cost ceiling provision, thus creating a genuine
issue of material fact, and that the court failed to draw all reasonable inferences of disputed facts in
favor of Plaintiff as the non-moving party. Plaintiff relies upon extrinsic evidence in the form of
communications between the parties for support of its argument. Plaintiff's argument fails to
appreciate the crux of this dispute.
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This is a breach of contract dispute. Plaintiff has alleged that Equitable "refused to comply
with the terms of the Contract." (R. 013.) As such, all of the terms of the contract were before the trial
court.
As already noted, the theory underlying Equitable' s summary judgment motion was that failure
to agree to a cost of construction was fatal to the going forward with the project. The trial court, after
review of all the terms of the contract, took Equitable's theory even further, ruling that regardless of
the plans submitted, absent a subsequent agreement, Equitable was not obliged to commence
construction. (R. 200.) The trial court's theory of the case was to look at the unambiguous terms of
the contract. (Id.) Since Plaintiff did not allege fraud or mistake, it was unnecessary for the trial court
to consider extrinsic evidence. This Court has consistently upheld a lower court's order granting
summary judgment when based upon a correct theory. See Andre v. Morrow, 106455, 680 P.2d 1355
(1984); Southern Idaho Realty of Twin Falls, Inc. - Century 21 v. Larry J. Hellhake and Associates,
Inc., 102 ldaho 613,636 P.2d 168 (1981); Robison v. Compton, 97 Idaho 615,549 P.2d 274 (1976);
City of Weippe v. Yarno, 95 Idaho 319,528 P.2d 201 (1974).

F.

CONCLUSION
The trial court properly granted Equitable's Motion for Summary Judgment. As the record

demonstrates, the trial court appropriately summarized this as a breach of contract dispute since a
finding that Equitable did not breach the contract would preclude any entitlement to equitable relief.
Satisfied that a valid and enforceable contract existed, the trial court ruled that the language of the
contract was clear and unambiguous, and essentially amounted to an agreement to agree. When the
parties failed to reach a subsequent agreement, regardless of the plans submitted, Equitable was not
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obligated under the contract to proceed with construction. As such, Equitable did not breach the
contract and summary dismissal of Plaintiffs claims was appropriate.

DATED this

t_,q-f!i day of

~

, 2008.

~~
PATRICKE. MILLER
Attorney for Defendant/Respondent
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